
LEGAL OPINION
---------------------------------- BY KEVIN O'SHEA-----------------------------------

Re: Surveyor's Liability in Planting a 
Standard Iron Survey Bar

An accident occurred in the Niagara 
Falls area involving a pedestrian who 
tripped over a standard iron survey bar 
and broke his arm. The bar in question 
had been originally planted flush with 
the ground level but over a period of time 
had heaved due to frost to the extent that 
it pushed its way through a public side
walk.

If a cause of action could be main
tained against the surveyor in the pre
ceding fact situation, the action would be 
brought as a result of the surveyor’s 
negligence. Negligence is defined as con
duct that falls below the standard regard
ed as normal or desirable in a given 
community. A gauge or criterion used by 
the Courts in determining if one’s conduct 
is or is not below this somewhat artificial 
standard is the “reasonable man test” ; 
that is, the Court’s attempt to assess how 
a reasonable man would have performed 
in a given situation before it makes its 
determination of negligence. In the case 
of surveyors or other skilled or profes
sional people acting within the scope of 
their profession, the test is modified so 
that the standard of conduct required is 
that of the ordinary surveyor or profes
sional acting reasonably.

Based on this test it would seem, 
prima facie, that a surveyor who leaves 
a survey bar protruding out of the ground, 
particularly in an area of pedestrian or 
vehicular traffic, could be accused of 
negligent conduct. Applying the fore
going test to a hypothetical fact situa
tion, a jury would be asked if a reason
able man or, more appropriately in our 
case, an ordinary surveyor acting reason
ably, would leave an iron bar protruding 
in a children’s playground or in a side
walk, and escape liability for any damage 
or injury caused as a result of the pro
truding bar. It could be safely assumed 
that a jury would find liability in such a 
case.

However, as with most professions, 
the conduct of surveyors is governed, in 
part at least, by statute, and conduct 
that complies with the statute cannot, in 
most cases, be considered negligent by a 
jury. In fact, if a surveyor did not comply 
with the governing statute, he may render 
himself absolutely or strictly liable for 
damage or injury resulting from his non- 
compliance. Strict, or absolute, liability 
is fault occasioned by such overt negli
gence that the defendant is precluded 
from offering a defence or even an excuse

to mitigate damages. In the above situa
tion, therefore, the surveyor who recog
nizes the impending danger to a pedes
trian caused by his protruding iron bar 
and accordingly plants the bar in a safer 
location in contravention of customary 
practice or government regulation, may 
avert liability for property damage or 
personal injury, but invite disciplinary 
action from the Association of Ontario 
Land Surveyors or a negligence action in 
respect of boundaries.

The relevant statute for our purposes 
is The Surveys Act, R.S.O. 1970, chapter 
453, as amended. The Regulations under 
this Act, among other things, stipulate 
the prescribed dimensions and method 
of planting the various types of survey 
bars. The type of survey bar and the 
method of planting it varies in accord
ance with the requirements of the survey.

A surveyor, then, has an obligation 
or duty of care to the public in respect 
of planting iron bars. He also has a 
statutory obligation to plant the bars in 
a prescribed manner. The question, there
fore becomes; “How does a surveyor 
comply with the statute and fulfill his 
duty of care in situations where compli
ance with the statute creates a potential 
hazard?” The answer, logically enough, 
is for the surveyor, after he has set his
bars in accordance with the statute, to
take the necessary precautionary steps
so that a “foreseeable plaintiff” is made 
aware of the risk. In other words, the sur
veyor must couple statutory compliance 
with common law duty of care. The pre
cautionary methods may take the form of 
notice to a land owner of the bar’s exist
ence and location, painting the bar a
bright colour or, adhering to the safety 
methods generally followed by fellow 
surveyors in similar circumstances. As 
stated, the standard of care required is 
that of an ordinary surveyor acting 
reasonably and, to conform to the stand
ard, the surveyor must tailor his conduct 
to meet the situation.

Based on the foregoing, a surveyor 
is not liable for any damage or injury 
resulting from a survey bar planted 
according to regulation when there is no 
foreseeable risk arising as a result of the 
bar’s protrusion. Liability arises when 
there is reasonable anticipation of harm 
resulting from the survey bar being 
planted. Liability could also arise when 
the probability of the bar causing damage 
or injury is minimal but the consequences 
of an accident are severe. Simply stated, 
it is not only the greater risk of injury

that imposes the duty but the risk of 
greater injury.

In the case of a survey bar that 
heaves as a result of frost or some ex
ternal force, the same principles as above 
apply. That is to say, a surveyor who, in 
compliance with The Surveys Act, plants 
a survey bar flush with the ground may 
owe a further duty of care if statutory 
compliance does not eliminate the risk. 
For example, if the surveyor who plants 
a bar according to regulation, knowing 
it will probably heave with frost and 
therefore present a hazard is compelled 
by law to take the necessary measures to 
minimize the hazard. On the other hand, 
the surveyor who plants a bar that he 
reasonably expects to remain flush and 
the consequences of heaving, in any 
event, would not pose a danger, owes no 
further duty of care. However, the sur
veyor who plants a bar flush with the 
ground and there is no reasonable antici
pation of heaving, might still be liable if 
the consequences of the bar heaving are 
serious and the surveyor is aware of the 
consequences.

To summarize, assuming a surveyor 
has complied with statutory regulation 
governing the planting of the survey bar, 
he owes a further duty of care if the bar 
creates a hazard or potential hazard. The 
hazard must be reasonbly foreseeable or 
if not forseeable extremely dangerous for 
liability to follow and the duty of care 
required is dictated by common sense or 
customary practice.

Using the fact situation, the surveyor 
who planted the bars that are now pro
truding through a public sidewalk is not 
liable if the bars were planted in compli
ance with The Surveys Act and the sur
veyor had no reason to believe that the 
bars would heave with frost or that if 
they did no serious harm would result. 
In addition, section 427 (1) of The Muni
cipal Act, R.S.O. 284, as amended, pro
vides that:

“Every highway and every bridge 
shall be kept in repair by the cor
poration, a council of which has 
jurisdiction over it or upon which 
the duty of repairing it is imposed 
by this Act, and, in case of default, 
the corporation, subject to The Neg
ligence Act, is liable for all damages 
sustained by any person by reason 
of such default.”
For the purposes of The Municipal 

Act case law has determined that the 
term “highway” includes sidewalk. Ac
cordingly, the prima facie responsibility 
to maintain public sidewalks in a state 
of good repair rests with the Municipal
ity. Nonetheless The Negligence Act im
poses joint and several liability on two 
or more persons in respect of the same 
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CATION PRO:- METRICATION NOW ANDREW GIBSON

"Divers weights and divers m easures, 
both of them alike are an abomination to 
the Lord". Proverbs 20:10

"An English penny called a  sterling , 
round and without any clipping, shall 
weigh 32 wheatcorns in the midst of the 
ear; and tw enty pence do m ake an ounce, 
and tw elve ounces a pound; and eight 
pounds do make a gallon of wine, and  
eight gallons of wine do m ake a bushel, 
which is the eighth part of a  guarter." THE 
ASSIZE OF BREAD AND ALE, Henry 3, 
1266.

"Then spake Elspeth of England - 'By 
m y roode, if milorde Highe Admirale y s  
stoppynge when hyss caravell passeth  
over Godwinne Sands, then I, for alle I 
bee a meere womanne, wille decree the 
measur that wille bee.'

Then Elspeth measured a roape 
arownd her w ayste , and sayd  - "Thys, 
thenne, wille bee the fathome for m y  
captaynes". And alle the captaynes sayed  
"Wowe! " From "THE MERRYE REGNE OF 
ELSPETH THE FATTE".

* * * * *
We owe a lot to the English.
Let’s see now; there’s the Magna 

Charta, which unleashed the barons on 
the peasants; there’s the Domesday Book, 
which was the first tax roll - we’re all 
grateful for that; and, as a direct de
scendant of the Penny Post, we have our 
Post Office.

There’s no end to our obligations.
But it’s hard to be equally enthusi

astic about our system of weights and 
measures, devised as it was by a nation 
which measures its horses in hands and 
its people in feet. There isn’t space in a 
short article to list more than 1% of 
them, but a few idiocies can be noted.

In linear measure, going from an 
inch to a league, the factors are 12, 3, 
5V2, 40, 8, and 3 again. Surveyors, not 
thinking this complicated enough, took 
6, multiplied it by the rogue number 11, 
and called that a chain. Then they 
divided it into links of . . . .  are you 
ready? . . 7.92 inches. And the sailors 
went their own watery way. Vertically 
they used the 6' fathom and horizontally 
a mile of 6080 feet, a number easily 
divisible by 19.

Back home in allegedly Merrie 
Englande a nation of shopkeepers and 
their bewildered customers were trying 
to preserve their sanity amidst their dry, 
liquid and apothecary’s weights and 
volumes, their long and short tons, their 
16 and 12 ounce pounds, and their four 
kinds of gallons. As time went on they

clearly accepted irrationality as the norm, 
enthusiastically welcoming Herr Fahren
heit’s scale which, ignoring any connec
tion with the real world, took 32 and 212 
as it’s significant numbers.

As if these lunacies weren’t enough, 
the Americans, when they split in 1776, 
financed it by reducing the gallon by a 
sixth, and pocketing the difference. (It 
was the beginning of a trend. Most re
cently we’ve seen the 16 ounce pound 
reduced to 15 ounces, and the 26 2 /3  
ounce sixth of a gallon (known, predict
ably, as a fifth) to 25 ounces, to the 
greater glory of the dairies and the distil
lers.)

To Revolutionary France goes the 
honor of doing something about the 
madhouse. Fed up with a system which 
so impeded commerce, they initiated a 
rational one which, over the years has 
commended itself to every nation eager 
to join the international community. A 
temperature scale which starts at the 
freezing point of water, and goes in 100 
units to the boiling point. A measure of 
length which, unlike the yard, which was 
defined as the distance from Henry ls t’s 
nose to his thumb, is 1,650,763.73 
wavelengths of excited atoms emitted by 
krypton-86. All we have to do now is 
find out what turns krypton-86 on.

The fact is that North America 
loses billions of dollars annually by not 
catching up with intelligent countries 
like Upper Volta, Chad and Paraguay. 
We trade with the world, and we are in 
the ridiculous position of tagging along 
behind the international brass band, 
playing a different tune on our ka-zoo, 
and wondering why the world doesn’t 
march to our music.

There are, to be sure, some grey 
areas in which there doesn’t seem to be 
any immediate advantage to metric 
conversion. One of them is in land
m easurem ents container ships don’t
come, pick up our acres, deliver them 
abroad and sell them as hectares. But we 
live in a shrinking world, the dimensions 
of which we now know within a few 
metres. Primary mapping is already 
metric. Our speeds and distances will 
shortly be all metric. Our children under
stand centimetres and kilos, and will 
soon find it hard to convert to Imperial. 
In 20 years feet and miles will be in the 
same troublesome position as chains and 
links are now - anachronisms which, be
cause of an irrational clinging to the old 
order, simply delay the biting of the 
bullet. To avoid some trifling mental 
exercise, we go to the expense of main
taining two systems.

A change couldn’t come at a better 
time. In the last few years we have seen 
calculators go from 50 lb. monsters 
costing thousands to 2 ounce wallet 
wafers. For $25 we can get a brain which 
will convert anything to anything in half 
a second. So where’s the problem?

The government would be irrespons
ible if it didn’t initiate conversion. I rest 
my case.
REBUTTAL TO T. JONES

I have read “S. I. at the R. O.”, 
and while I like the style I am uncon
vinced by the argument. In fact, it has 
reinforced my pro-metric opinions.

I find that a British inch was 
officially recognized as the length of three 
grains of barley taken from the middle 
ear. A person, such as Sir John Herschel, 
who has had such an operation performed 
on his middle ear is in no condition to 
make rational decisions about measure
ment systems. •
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accident if it can be proven that both or 
all were negligent. Again, the question 
for the Court is to determine what stand
ard of care is required on the part of a 
surveyor in order to meet a charge of 
negligence.

If the surveyor in question knew that 
a sidewalk was to be laid over the survey 
bar he may owe a duty to inform the 
Municipality of the location of the bar. 
However, given the rather minimal risk 
created by a protruding iron bar, albeit 
on a public sidewalk, the statutory duty 
of care imposed on the Municipality by 
The Municipal Act, and no reasonable 
expectation of heaving the better view 
still appears to be that the surveyor is 
exonerated from liability. The Municipal 
Act notwithstanding, liability might very 
well follow if the surveyor planted the 
bar in accordance with the statute know
ing that in all probability the bar would 
heave and knowing that the site of his 
bar was the proposed location for a 
public sidewalk but neglected to inform 
the Municipality of the facts.

The most prudent approach would 
be for the surveyor to advise the client 
or owner if there is any reasonable risk 
presented by a protruding or potentially 
protruding iron bar. As stated, precau
tionary steps can take the form of simply 
providing information (which should be 
available for future reference) as to the 
existence and location of the iron bar to 
the person responsible for the land; 
painting the iron bar a bright colour or 
following the accepted safety procedures 
of fellow surveyors in the area. •
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